
Abstract

Throughout decades of political change, the United 

States has governed immigration through a largely 

unchanged statute, and utilized executive orders and 

memoranda as a way to reshape enforcement. This 

creates enforcement volatility: sudden, repeated shifts 

in policy and outcomes without any change in law, an 

instability built into the system's legal design.
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Research Question

Why does enforcement policy shift so 

sharply when the statute does not change, 

and what does that volatility do to fairness 

in immigration courts?

One docket tool with four changes

Administrative closure lets a judge temporarily pause 

a case.

Early 1980s
In use as a docket tool [1]

2018
Attorney General Sessions restricts it [1]

2021
Attorney General Garland restores it [2]

2024
Written into regulation [3]

2025
Board of Immigration Appeals narrows it [4]

Each change came without congressional action.

“The system does not need to be generous to 

be just, but it does need to be stable.”

— Immigration attorney interviewed for this study

Introduction

Since the major amendments of 1996 and 2005, the statute's 

grounds of removal have stood relatively still [5]. Yet Presidents 

reshape enforcement through executive orders, memoranda, and 

Attorney General decisions. A static statute can still produce a 

moving system, leaving people uncertain about the rules 

governing their cases. Research explains why enforcement is easy 

to reverse, but seldom how reversals affect fairness.

The statute

Grounds of 

removal largely 

unchanged

Enforcement

Reshaped by each 

administration

Methods

An explanatory sequential mixed methods design: data first, then 

an interview to explain it [6].

1
Court data

Four indicators from public immigration court data [7]–

[9]

Pending cases Asylum grant rates

Monthly decisions
Differences between 

judges

2
Attorney interview

Confidential video interview (Nov. 2025) with an 

immigration attorney of 20+ years, coded into themes

Data show where outcomes move; the interview explains 

what moves them.

Results

Asylum grant rates fell 63%
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The asylum standard never changed, and the drop was steady 

across the January 2025 transition [8], [9].

Monthly asylum decisions roughly doubled
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Unlike grant rates, the pace jumped suddenly within months of the 

transition [8], [9].

Same court, same law, different judges
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Two judges' asylum grant rates, San Francisco court, six years 

through August 2025 [9].

3.4M
cases pending in 

Aug. 2025

Down from a 3.7M peak: the first 

lasting decline in over a decade. 

Average wait: still over 600 days [7].

Interview Findings

Speed of change: “Policies can change overnight.”

Where a case lands: “Two clients with nearly identical 

facts can receive opposite outcomes depending on where 

their case lands.”

Busy courts: fewer postponements and thinner hearings 

narrow judges' choices in practice.

Trust in the law: “For many clients, the law feels 

secondary to politics.”

Discussion

Broad delegation

Each administration sets the rules [5]

Dependent courts

Housed in the Justice Dept. [10], [11]

Limited review

Courts rarely review enforcement [12]

Enforcement 

volatility

Unpredictable, 

unequal 

outcomes

Border conditions also cut new filings, and grant rates fell steadily 

across the transition. Still, the sudden jump in decisions is the 

strongest sign of administrative influence.

Conclusion

This instability is built into legal design, so fairness depends on 

predictable rules.

Reforms to make policy harder to reverse:

1. Put key procedures, like administrative closure, into law

2. Make immigration courts independent of the Justice Dept.

3. Publish court and judge level data

4. Shorten visa waits caused by per-country limits

Next: more practitioner interviews and data after August 2025.
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